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The Indian Child Welfare Act (“Act”), passed in 1978, was a response to the historical struggle of Native 
Americans against the governmental destruction of tribes, families, and culture.1 At its core the Act was 
designed to remedy a long history of abuses, promote tribal sovereignty, strengthen tribes’ roles in child 
welfare, and protect the best interest of Native American children.  The congressional findings at the 
beginning of the Act stating, “there is no resource that is more vital to the continued existence and integrity 
of Indian tribes” underscored the significant and unique nature of the legislation to the protection and 
promotion of child and family well-being.2 
 
The congressional approach to remedying the vast problems of widespread dislocation of Native American 
children was multi-faceted.  Acting under its plenary powers,3 Congress created various jurisdictional, 
procedural, and substantive protections governing child welfare in broadly defined child custody 
proceedings.4  Though there are inconsistencies in the application and implementation of the Act’s 
jurisdictional, procedural, and substantive protections, states such as California, Colorado and Nevada have 
passed specific legislation to allow for tribal perspectives to be heard in status offense proceedings.5   
 
In states that have not adopted laws, court rules, or policies incorporating the Act’s protections in status 
offense proceedings involving Native Americans has led to increased contact of these children with the 
juvenile justice system, a failure to provide culturally competent services to Native American children and 
families, increased separation of Native American children from their families and tribes, and a lack of 
coordinated action by state courts, state child welfare agencies, advocates, and practitioners. Further, even in 
those Southwestern states which have passed laws or policies applying the Act in status offense proceedings, 
Native American status offenders continue to be removed from their homes and sent to residential facilities6 
such as detention centers, shelters, reception/diagnostic centers, long-term secure facilities, ranch/wilderness 
camps, group homes, boot camps or other out-of-home facilities.7 This legal reality means much is at stake 
for a Native American child facing a status offense charge. 

 

The Social and Economic Realities for Native 
American Children and Families in the Southwest 
In the United States there are 566 federally recognized Native American tribes.8 In 2010, 647,321 Native 
American children resided in the United States.9 According to the most recent census data nearly one-third of 
Native American children (213,205) live in the Southwest (Arizona, California, Colorado, Nevada, New 
Mexico, Texas and Utah).10 Of these states, Arizona represents the second largest population of Native 
American children across the United States with a reported 82,219 children11 and from 2000 to 2010 Texas 
was one of three states that had the largest increase in population of Native American children (1,411).12   

The social reality for Native American children and families living on reservations, as well as those living off-
reservation is one of persistent and entrenched socio-economic problems, despite the economic gains of 
recent years.  Native American children and their families living on tribal land face high rates of poverty, 
unemployment, family violence, infant mortality, suicide, and alcoholism.13 Within the total population of 
people claiming Native American identity in 2000, almost two-thirds lived outside reservations, Alaska Native 
villages or other trust land.14 As the National Urban Indian Family Coalition reported, some of the largest 
urban Indian populations occur in cites across the Southwest.15 When comparing urban Native American 
populations to other populations, it has been consistently found that Native American populations have 
higher poverty and unemployment rates, are less likely to have a high school diploma, are three times more 
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likely to be homeless, and have significantly higher rates of alcohol-related deaths.16 In fact the overall 
poverty rate for urban Native Americans is higher than for any other population in the United States.17 

When considering poverty in the context of children, Native American children are between six and nine 
times more likely than white children to live in these communities.18 Across the United States thirty-nine 
percent of Native American children under the age of five live in families below the poverty threshold, nearly 
twice as high as the percentage for the total United States population (21 percent).19 Although there are areas 
of concentrated poverty across the country, children in Southwestern states are most likely to live in these 
disadvantaged areas.20 For example, New Mexico (20 percent), Texas (17 percent) and Arizona (16 percent) 
represent some of the highest rates of poverty across the United States.21 Children living in areas of 
concentrated poverty are also more likely to experience harmful levels of stress and severe behavioral and 
emotional problems.  Consider that the suicide rate for Native American children is nearly twice that of any 
other ethnic group22 and fifty percent of fourth grade Native American children read below the basic level.23   

Native American children are also more likely to be the subjects of child abuse and neglect proceedings than 
the general population.24 Studies show that Native American children are overrepresented in foster care at 
more than 1.6 times the expected level and in some states they account for more than half of all foster care 
youth.25 Native American youth are also significantly overrepresented in the juvenile justice system.26 For 
example, custody rates for Native American children were 2.6 percent higher than for white youth27 and they 
were nearly 3.5 times more likely to have their cases result in confinement than white youth.28 In 2008, it was 
documented that Native American children are approximately thirty percent more likely than white children 
to be referred to court,29 ten percent more likely to be detained awaiting trial, and ten percent less likely to 
receive the comparatively lenient measure of diversion or the second chance of probation.30 Further, Native 
American children are fifty percent more likely than white children to receive the most punitive measures, 
namely out-of- home placement after adjudication or waiver to the adult criminal justice system.31 Indeed, 
130 adjudicated status offense cases involving Native American children resulted in out-of-home placement 
in 2008.32 

Native American children face significant challenges that stem from a unique set of circumstances that 
influence the social, economic, and legal realities they experience.  In order to improve child well-being and 
break the cycles that push children into the foster care and juvenile justice systems, policymakers must be 
committed to ensuring that all Native American children, families, and tribes are afforded the full 
jurisdictional, procedural, and substantive protections of the Act.  This legislation has been considered one of 
the boldest examples of federal policies favoring self-determination and sovereignty33 and only through 
innovative reform and a clear commitment to continued improvement in implementation can states guarantee 
that both the intent and the language are met. 

The History and Purpose of the  
Indian Child Welfare Act  
For decades Native American families suffered from the federal and state child welfare practices that resulted 
in removals of Native American children at extremely high rates when compared to rates of removal for 
other children.34 Collectively, such actions often led to the loss of individual tribal languages and customs, 
disruptions of Native American families, and serious challenges for children attempting to reintegrate into 
their tribal settings.  Beginning in 1973, the U.S. Senate Select Committee on Indian Affairs began to receive 
reports that an alarmingly high percentage of Native American children were being removed from their 
natural parents, predominantly through the actions of state governments and private agencies.35 In addition to 
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the disproportionately high number of Native American children being placed in foster or adoptive homes, 
the testimony established that Native American family breakups frequently occurred as a “result of conditions 
which [were] temporary or remedial and where the Indian people involved [did] not understand the nature of 
the legal actions involved.”36 

Following intensive investigation and reports, Congress held hearings on the topic of Native American child 
welfare from 1974 through 1978 to investigate the extent to which current child welfare policies undermined 
tribal survival through unwarranted removal of Native American children.  These hearings heightened 
national sensitivity about Native American culture and its preservation through families and children.  The 
1974 congressional testimony of William Byler, executive director of the Association on Indian Affairs, 
concluded that, “[t]he wholesale removal of children from their homes, we believe, is perhaps the most tragic 
and destructive aspect of Indian life today…. It is clear then that the Indian child welfare crisis is of massive 
proportions and affecting the people at a more severe rate than non-Indian people.”37  

In 1978 Congress developed legislation to protect Native American children from unnecessary removals and 
to provide strict requirements for states when they removed these children from their homes.  The Act is 
considered to be the most significant federal law governing Native American children, as it established 
protections for these youth and their tribes and ensured that “Congress through statutes, treaties, and the 
general course of dealings with Indian tribes, has assumed the responsibility for the protection and 
preservation of Indian tribes and their resources.”38 In the Act, Congress articulated a clear statement that 
preserving Native American families by ensuring that Native American children remain in homes reflective of 
their unique native cultures and values is in their best interest and the best interest of the tribe. 

How the Indian Child Welfare Act Protects  
Native American Children, Families and Tribes  
For Native American communities, no aspect of sovereignty is more important than protecting the well-being 
of children.  Under the Act, self-determination includes the right to oversee how families experiencing 
problems are treated, and if necessary, to ensure the protection of Native American children.  The 
jurisdictional provisions of the Act implement the congressional view that tribes must maintain the power to 
decide matters that involve the removal of Native American children from their homes.  In placing limits on 
the power of state courts to maintain exclusive jurisdictional control over Native American children was 
recognition of the key role that courts historically, and arguably contemporaneously, play in removing Native 
American children from their homes. Under §1911(a) the Act provides for exclusive tribal jurisdiction over 
child welfare and adoption proceedings involving Native American children39 domiciled or residing on their 
tribal reservation or who are wards of tribal court.40 The exclusive jurisdiction provision is a clear statement 
of tribal authority. 

Given that a majority of Native Americans no longer reside on reservation or trust lands, the Act’s provision 
for transfer and concurrent state jurisdiction in cases involving Native American children must be given 
significant attention.  The concurrent tribal-state authority creates what has been termed “presumptive tribal 
jurisdiction.”41 Section 1911(b) requires state courts to transfer child custody proceedings to tribal court upon 
petition of a parent of the child’s tribe, unless either parent objects or the court finds good cause to the 
contrary.42 Despite this “presumptive” tribal jurisdiction, state courts continue to exercise jurisdiction in high 
numbers.43 This is particularly true in cases involving status offenses or juvenile delinquency.   
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If a state court does not transfer jurisdiction to a tribal court, the Act places a heightened duty on the state to 
avoid removal of the child from the home by ensuring that active efforts44 are made to reunify the family and 
that preference for out-of-home placements is given first to the extended family, then to tribal and other 
Native American homes.45 The Act also establishes minimum federal standards of evidence, including 
testimony of expert witnesses with knowledge of tribal culture, before a state court may remove a Native 
American child from his or her home.46 States must maintain records of each state court placement of a 
Native American child,47 as well as evidence of efforts made to comply with the Act’s placement 
preferences.48   

The Act also provides notice requirements for the parents and any person who has legal or temporary 
custody (1) if the court has reason to know the proceedings involve an Native American child,49 and (2) if the 
tribe or Indian custodian has a right to intervene in such proceedings50 or a right to court-appointed 
counsel.51   Indigent parents or custodians are entitled to court-appointed counsel52 and to rehabilitative 
services designed to preserve the family.53 Congress also imposed heightened burdens of proof before state 
courts can order the removal of Native American children from their homes.  For example, foster care 
placements must be based on “clear and convincing evidence, including testimony of qualified expert 
witnesses, that the continued custody of the child by the parent or custodian is likely to result in serious 
emotional or physical damage to the child.”54 For parental rights terminations, the Act requires the same 
showing of serious harm to the child, through a showing of proof beyond a reasonable doubt.55  

To ensure the well-being of Native American children, the Act should apply whenever Native American 
children are involved in state proceedings that place the child at risk of being removed from the home.  As 
the legislative history of the Act explained, “[t]he definition of ‘child placement’ is intended to include 
proceedings against juveniles which may lead to foster care and proceedings against status offenders, i.e., 
juveniles who have not committed an act which would be criminal if they were adults, such as truancy.”56 In 
fact, one year after passage of the Act, the Bureau of Indian Affairs Guidelines stated, “[a]lthough most 
juvenile delinquency proceedings are not covered by the Act, the Act does apply to status offenses, such as 
truancy and incorrigibility, which can only be committed by children, and to any juvenile delinquency 
proceeding that results in termination of the parental relationship.”57 Therefore, when considering the 
applicability of the Act to a status offense proceeding, whether classified as delinquency or dependency, the 
primary inquiry should simply be whether the proceeding may result in out-of-home placement, a foster care 
placement, guardianship placement, custody placement or termination of parental rights.  If this question can 
be answered yes, then the jurisdictional and procedural protections of the Act should be applied. 

A Failure to Protect Native American  
Status Offenders in the Southwest  
Understanding the Act as protecting Native American children in state court proceedings is not a radical idea.  
The Act has achieved success on many levels, for example, by establishing respect for tribal authority and the 
expansion of tribal preservation policies and programs.  While the overall rate of removal of Native American 
children from their homes in child welfare proceedings has decreased,58 Native American children are still 
being removed from their homes in numbers disproportionately higher than non-Native American children.  
This is particularly true when 4,430 Native American children were involved with the juvenile justice system 
for status offenses in 2008.59 
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The fact that the majority of Native American children and their families do not reside on tribal lands is of 
core significance when considering the history and purpose of the Act.  While the state of crisis present in the 
1970s leading to the passage of the Act is not present in today’s court systems, there is serious concern 
regarding the impact of a lack of systemic adoption and enforcement of the Act’s protections for status 
offenders.  Native American children involved with the child welfare and juvenile justice systems are subject 
to a multi-jurisdictional framework complicated by where the activity occurs and the nature of activity, 
potentially subjecting them to state, federal, or tribal law.  

Unfortunately, the critical legal protections provided by the Act are not equally applied across the states. 
Almost thirty years after enactment, the Act remains a source of controversy and confusion across the 
country.  Fewer than half the states have passed laws that automatically trigger the Act’s protections for status 
offenders, parents, and tribes.60 In these states Native American status offenders find themselves in a 
jurisdictional gray area without clear guidance as to whether the Act’s protections apply.  In such instances, 
Native American status offenders are subject to potential ad hoc decision-making by judges, court officials, 
officers, lawyers, or state agencies, which places severe limits on compliance.61 Arizona is the only state in the 
country to specifically reject the inclusion of status offenses under the Act’s protections.62 It is critical that 
future advocacy efforts in Arizona focus on revising state law and state court rules to include status offense 
proceedings under the Act, developing strategic partnerships with key stakeholders, and engaging with Native 
American service programs to strengthen access to culturally appropriate services.  

While overall picture in the Southwest is similar to that in the rest of the country, states such as California, 
Colorado and Nevada have worked to ensure that Native American status offenders receive the full 
protections of the Act.  In each of these states the legislature has passed statutes that strengthen the tribal role 
in status offense proceedings by incorporating the Act into status offense proceedings.63 Additionally, state 
judicial branches have partnered with firms specializing in Indian law to develop judicial benchguides,64 
established Act-related rules of court,65 and developed trainings for members of the court and law 
enforcement communities with roles in implementing the Act.   

California represents a “model” state for protecting Native American status offenders.  Not only does 
California law provide that the protections of the Act, such as notice requirements, heightened burdens of 
proof, or rehabilitative services, apply in status offense proceedings, but that the Act also applies in 
delinquency cases when a child is at risk of entering foster care or in foster care.66 This comprehensive 
approach to the best interest of children is critical to strengthening Native American families.  In addition to 
legal reform efforts, California has led the way in educational advocacy to ensure better compliance with the 
legal obligations under the Act.  California courts have developed a comprehensive website with resources 
regarding the Act including curricula, in-person training, and distance learning tools.67 California counties 
have developed culturally appropriate programs, policies, and collaborative partnerships to assist Native 
American families and children.  In 2008, the California American Indian Enhancement Project68 was 
established to improve outcomes for Native American families and children in the child welfare system.  The 
work of the project has included strengthening relationships with Native American/Alaska Native youth 
service providers in an urban settings, collaborative trainings, support and technical assistance to local courts 
on tribal issues, and serving as a liaison to Native American communities in cases related to the Act.  

Sometimes navigating the complicated rules in different proceedings and jurisdictions can lead to confusion 
by lawyers, parents, tribes, child welfare advocates, policymakers, intake officers, judges, and court officials 
even in states that have passed some laws protecting status offenders.  For example, under New Mexico 
statute, Native American truant or runaway status offenders are protected under the Act.69 Specifically, state 
statutes provide that in a case involving a family in need of court-ordered services, truant or runaway, the 
child’s tribe shall be notified when the petition is filed.  Unfortunately, New Mexico statute does not make it 
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clear if other status offenses, such as underage drinking or incorrigibility, fall under the protection of the Act.  
Furthermore, it is unclear if delinquency proceedings that lead to the removal of the child from the home or 
placement in foster care fall under the protections of the Act.  To address this issue, the New Mexico Child 
Welfare Handbook 39.2.3 provides that, “Delinquency is not covered by ICWA. 25 U.S.C. §1903(1). If, 
however, the delinquency proceeding may or does lead to removal of a child from home to foster care, ICWA 
applies. There is no New Mexico case law on this provision (emphasis added).”70 While the New Mexico 
Child Welfare Handbook is a helpful guide for practitioners, without a statute or courts interpreting the Act 
in this manner, the substantive, procedural and jurisdictional protections of the Act can be applied 
inconsistently in proceedings for non-truant or non-runaway Native American status offenders.   

In states, such as Texas, which have not adopted specific statutes that apply the Act in status offense 
proceedings, it is important for the Department of Children and Family Services to clearly state a 
commitment to protecting the procedural rights of Native American children, families and tribes.  For 
example, the Texas Department of Children and Family Services Appendix 1226-A71 not only provides that 
child custody proceedings include status offense proceedings under Texas Family Code Title III, but also that 
Texas follows the Bureau of Indian Affairs Guidelines in child custody proceedings involving Native 
American children.72 Furthermore, Texas courts have stated that any ambiguities between the Act and all 
regulations, guidelines, and state statutes pertaining thereto are to be resolved in favor of the result that is 
most consistent with the Act’s preferences of keeping Native American children with their families or other 
Native American families.73 

The Significance of Protecting  
Native American Status Offenders 
Essential to understanding the significant potential harms of inconsistency in the application of the Act’s 
jurisdictional, procedural, and substantive protections is an understanding that at many stages of their lives, 
Native American children represent a disproportionately high population within states’ child welfare and 
juvenile justice systems.  In 2010, Native Americans were overrepresented among the national population of 
youth in foster care by a factor of 2.1; however, rates were much higher in individual states such as Utah, 
where the factor was 3.5.74 Furthermore, from fiscal year 1994 through 2001, Native American youth 
accounted for 10 percent of federal arrestees age 18 and younger, around 70 percent of all youth committed 
to the Federal Bureau of Prisons as delinquents and around 31 percent of those committed as adults.75 These 
numbers must be contextualized in the representation of Native American youth in the overall juvenile 
population, 0.9 percent in 1994, 1.1 percent in 2000, and 1.4 percent in 2010.76 Native American youth 
disproportionately account for cases at many different stages of the juvenile justice system, but 
overrepresentation is highest when involving the harshest sanctions, out-of-home placement after 
adjudication and waiver to the adult criminal justice system.77 
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78 

While this overrepresentation in the juvenile justice system is evident, disproportionality is more aggravated 
for status offenses. Native Americans had the highest case rate of petitioned status offenses among all racial 
groups in the United States between 1995 and 2008.79 Their case rate at 10.1 is twice that of White children, 
four times that of Asian children and nearly double the overall national rate of 5.1 per 1,000 children.  While 
this is true collectively for status offenses, Native American children have the highest representation in cases 
specifically regarding curfew, liquor law and truancy violations.80 These three categories in particular realized 
increases of 28 percent, 32 percent, and 54 percent, respectively, between 1995 and 2008 in the number of 
petitioned cases.81 In this way, the disproportionate representation of Native American youth in status 
offense cases is compounded by the significant increase in the number of petitioned cases precisely for 
offenses most characteristic of this population. 

While Native American youth are disproportionately represented among status offenders, this group bears 
further burdens given that status offenders are classified as criminal defendants in most states and are 
detained, adjudicated, and punished in the same manner as juvenile delinquents.  Nationally, 12,90082 or 8.25 
percent of the 156,300 petitioned status offense cases in 2008 involved detention for the offenders.  
However, the comparable statistic for cases involving Native American youth was 13.32 percent.83 Of all 
youth incarcerated in both public and private residential facilities in 2010, 3,016 were status offenders and of 
these, most were classified as ungovernable (1,080), followed by truants (643), and runaways (535).84  
Furthermore, truancy, for instance, indicates a high propensity towards future delinquent acts or educational 
failure so incarceration without access to proper services for rehabilitation only perpetuates this disposition.85   
These numbers, however, do not represent the full extent to which status offenders are incarcerated.  In 
1980, Congress amended the JJDPA to allow juvenile courts to incarcerate children “charged with or who 
have committed a violation of a valid court order.”86 This expanded authority means many of the 11,604 
children incarcerated in secure facilities in 2010 for “technical violations” may be status offenders.87 For 
example, in Utah at least 25 percent of offenders in custody were in custody for technical violations of 
probation, parole, or valid court orders.88 

Native American Status Offenders Are More  
Likely to be Removed from Their Homes  
Adjudication of status offense cases that prescribe removal of a juvenile offender from the home may result 
in a wide variety of placement options.  Of the 9,700 cases in 2007, only 3,410 were captured in the national 
Census of Juveniles in Residential Placement, an informative data set that includes facilities ranging from 
group homes and shelters to detention centers and long-term secure facilities.89 Many of the status offenders 
surveyed are housed in living units and programs alongside juveniles convicted of murder and rape.90 
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Similarly, of the juvenile population housed in secure detention facilities, it is estimated that one-third are 
cases involving status offenses or technical parole violations.91 It is noteworthy that the program and 
confinement conditions are unknown for status offenders placed outside the home but not ultimately 
represented in this census.  In light of this reality, it is clear that a significant percentage of status offenders 
are housed outside of their homes, in secure confinement and other detention programs alongside violent 
juvenile offenders while for a large group of others, placement location and conditions remain unreported. 

92 

In 2007, at least 21 Native American status offenders were incarcerated in the Southwest, housed in 
residential facilities away from their families, their communities and their cultures.93 However, this number 
only represents a minimum of Native American children placed outside their homes, since the national 
Census of Juveniles in Residential Placement fails to capture the entire incarcerated population during a given 
year, only surveying children in residential facilities on the specific census date.94 Furthermore, if the 
possibility that status offenders fall under the technical violation designation, then this lower threshold 
becomes even more significant.  There is no information on whether the procedural, jurisdictional, and 
substantive protections for Native American youth enshrined in the Act were provided for these children or 
whether the residential facilities housing them are culturally competent.  Moreover, given the purpose, intent 
and statutory obligations of the Act, there is little justification for this placement of Native American children 
outside the home in residential facilities, except in the most serious of circumstances. 

Removal of Native American Children from Their 
Homes Harms Children, Families and Tribes 
As testimony by David Simmons of the National Indian Child Welfare Association noted, “[B]ecause many 
of these state and federal detention facilities are long distances from tribal communities, both the tribe and 
family members may be at a disadvantage as they try to help their tribal youth.”95 Similarly, in his testimony 
before the United States Senate Committee on Indian Affairs, Chairman Dan Eddy of the Colorado River 
Indian Tribes described how difficult it was for family members in his community to physically visit and 
maintain a helpful relationship with youth confined in state detention facilities, most of which are hundreds 
of miles from the reservation community.96 He argued that without a regular presence, it can be very difficult 
for tribes and family members to have a current understanding of the issues that Native American youth in 
detention are experiencing and how best to address these.97 

In a study being conducted by the National Indian Child Welfare Association, Prevent Child Abuse of 
America, and Purdue University, where the link between youth victimization and delinquency are being 
examined, preliminary results have indicated that practicing and participating in tribal culture, such as 
speaking tribal language, is key to having a reduced risk of becoming involved in the juvenile justice system.98  
Public and private residential facilities are simply not equipped to regularly provide this level of support to 
incarcerated Native American youth and would be hard pressed to, even with a significant increase in 
resources.  As decades of research and best practices in the field have shown, punitive programs that remove 
youth from their homes and their tribal communities make it harder to address the problems that led to the 
out-of-home placement in the first place.99 
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It is clear that Native American youth face significant challenges.  They are overrepresented in the child 
welfare and juvenile justice systems, more likely to commit status offenses and more likely to be detained, 
removed from their homes and placed in residential facilities for their actions.  These status offenders pose 
no threat to society at large, but nevertheless experience high incarceration rates and are housed in facilities 
alongside serious juvenile delinquents.  Given the disproportionate removal and contact of Native American 
children with the juvenile justice system, there must be consistent statewide compliance with the Act 
combined with comprehensive and culturally sensitive services. 

How States Can Protect Native  
American Status Offenders  
Native American tribes cannot solve this issue alone.  The issue of child well-being for Native American 
status offenders, in the context of multiple legal and non-legal frameworks, requires working across systems.  
This necessitates collaboration between tribes, policymakers, lawyers, judges, child welfare and juvenile justice 
advocates, and private and public agencies to develop and promote solutions aimed at ensuring protections of 
one of the most vulnerable populations of children, Native American status offenders. 

Given the diversity of the Southwest, such solutions should be considered on a state-by-state and 
community-by-community basis to promote culturally appropriate, coordinated services and programs. For 
example, one solution to fulfilling the Congressional mandates and intent of the Act would be the automatic 
transfer of all status offense cases to tribal courts, under the presumptive tribal jurisdiction provision, to 
ensure compliance with the legal requirements and to provide comprehensive and culturally sensitive services.  
Without the transformation of multiple systems through the implementation of innovative legislation, 
funding, policies, and programs to ensure compliance with the Act in status offense proceedings, critical tribal 
perspectives on the best interest of Native American children will not be heard.  Such silencing of tribal 
voices undermines the dual purpose of the Act: to prevent removal of Native American children from their 
homes, and to promote the stability of tribes.  Simply put, this places greater numbers of Native American 
children at risk. 

Revising State Statutes, Rules and Policies 

In states that do not have clear statutory requirements for application of the Act in status offense 
proceedings, there must be revisions to statute, state code, state court rules, and departmental policies.  
Ensuring that the critical protections for Native American children, families, and tribes are provided in all 
proceedings, which place a child at risk of being removed from the home, begins with basic compliance with 
the Act.  As the examples discussed above illustrate, adopting clear laws, policies, and protocols is the first 
step in addressing a lack of systemic adoption and enforcement of the Act’s protections for status offenders.  
The second and more challenging step will be a comprehensive evaluation of compliance with the Act, and 
state-wide education so that individuals and agencies can more effectively deliver services to Native American 
children and families.   

Comprehensive Data Collection 

Comprehensive data collection, analysis, and synthesis are crucial to identifying, understanding, and targeting 
areas for improvement as well as protecting Native American children, families, and tribes.  As evidenced by 
the statistics above, there is a significant lack of data and evaluation available at the state level addressing 
compliance with the Act.  States are not currently monitoring or accurately tracking the number of Native 
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American status offenders in the dependency and/or delinquency systems or collecting data regarding case 
status and adjudication in status offense cases. For example due to the methodology of the Census of 
Juveniles in Residential Placement, the confinement conditions are unknown for more than half of all status 
offenders held outside the home in a given year.  To ensure compliance with the Act and to protect Native 
American children, states must develop tools for data collection, including but not limited to, case processing, 
case status, case disposition, placement status, confinement conditions, and compliance with cultural 
practices.  

Monitoring, Compliance and Accountability 

Consistent with the recommendations of the Government Office of Accountability, states must develop and 
implement monitoring protocols for compliance with the Act.  These protocols must pay particular attention 
to issues of disproportionate representation of Native American children in the child welfare and juvenile 
delinquency systems.  Based on data collected by these monitoring protocols, states must file comprehensive 
reports documenting compliance efforts with the Administration for Children and Families, Bureau of Indian 
Affairs, and local tribal communities.  These reports should include, but not be limited to, a discussion of 
annual progress, review compliance with prior compliance and implementation issues, and development of 
continued program improvement plans.   

Education and Training  

States must invest in curricula, in-person training, distance learning tools, local education strategies, and state-
wide training institutes for all practitioners that come in contact with status offenders on the requirements 
and protections of the Act.  Trainings should be developed collaboratively with tribal communities and 
publically available, not only addressing the legal protections of the Act and the importance of compliance 
with the Act, but also providing individuals and agencies with strategies to adopt stronger protocols and 
policies to more effectively advocate for Native American children in status offense proceedings.  

Tribal Community Engagement  

Cultural experts believe that for institutions, policies, and programs to improve the lives of Native American 
children and families, they must have legitimacy, and in order to have legitimacy, they must reflect the 
individual cultural practices of Native American communities. Therefore, successful programs are those 
conceived of, implemented by, and generally, in part, funded by tribal communities.100 Successful tribal youth 
programs have been implemented across the United States focusing on a diverse range of issues impacting 
youth with the underlying goals of supporting youth and developing tribal wellness.  Such programs must be 
based on coordinating resources through partnerships, sustained funding, and an engagement with native 
traditions.  By implementing, evaluating, and funding such programs, tribes can better support children and 
families at risk for coming in contact with the child welfare and delinquency systems.  Such preventative 
strategies must be focused on long-term outcomes. 

Conclusion 
The passage of the Act was only a beginning step toward the goals of promoting tribal survival and protecting 
the interests of Native American children.  Three decades after its enactment, Congress has still failed to 
devote adequate resources to address the needs of Native American families and children.  At the same time, 
the perplexing problems faced by state courts in adjudicating cases involving Native American children 
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demand attention.  The ultimate success of the Act will require increased state compliance, consistent 
monitoring and evaluation, education and outreach, creation of tribal-state partnerships, and dramatic 
increases in funding for tribal child welfare programs, tribal foster homes, and social services. 
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